
    

 

 

 
    

 

 

March 17, 2014 

 

By Electronic Mail (agreement@chesapeakebay.net) 

 

Nicholas DiPasquale, Director 

Chesapeake Bay Program 

Environmental Protection Agency 

410 Severn Ave., Suite 109 

Annapolis, MD 21403 

 

Re:   New Chesapeake Bay Agreement 

 

Dear Mr. DiPasquale: 

  

Enclosed please find the comments of the Maryland Association of Municipal 

Wastewater Agencies, Inc. (MAMWA) on the final draft of the new Chesapeake 

Bay Agreement. 

 

MAMWA is a statewide association that includes owners and operators of 

municipal wastewater treatment plants throughout Maryland, many of which 

clean and discharge highly treated wastewater within the Chesapeake Bay 

watershed.  MAMWA members are proud of their Bay-leading treatment 

upgrade program in partnership with the State of Maryland and its Department of 

the Environment.   
 

Thank you for your consideration of MAMWA’s comments. 

   

Sincerely,  

 

/s/ Julie Pippel 

 

Julie Pippel 

President 

 

cc: The Honorable Bob Summers, MDE 

 Mr. Jay Sakai, MDE 

MAMWA Members 

Chris Pomeroy, AquaLaw 

Lisa Ochsenhirt, AquaLaw 
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MAMWA COMMENTS ON FINAL DRAFT CHESAPEAKE BAY WATERSHED 

AGREEMENT 

March 17, 2014 

 

I. INTRODUCTION 

MAMWA – the voice of Maryland’s Clean Water Utilities – brings together approximately 23 

proactive local governments and leading wastewater engineering firms to work for clean water in 

Maryland based on sound science and good public policy.   MAMWA has been supporting clean 

water, vibrant communities, and a strong state economy for nearly 20 years by seeking to align 

clean water goals, smart management practices, and affordable technology and infrastructure.   

 

MAMWA has worked extensively with EPA, the State of Maryland, and other stakeholders to 

advance water quality in Maryland and the Chesapeake Bay.     

 

MAMWA is proud of its and its Members’ well-known leading efforts on nutrient reduction, 

beneficial policy development, and overall positive water quality contributions, and appreciates 

the opportunity to comment on the draft of this important document.   

 

MAMWA submitted comments on the abridged draft of the new Chesapeake Bay Agreement on 

August 13, 2013.  Today’s comments address outstanding issues from our prior comments 

(Section II below) as well as new comments (Section III below).  Thank you in advance for your 

consideration.  

 

II. PREVIOUS COMMENTS UNADDRESSED IN FINAL DRAFT 

A. Gaining Public Support by Dealing with Financial Challenges in a Forthright and 

Transparent Manner  

MAMWA previously recommended that the partners better address cost and affordability – 

perhaps the greatest impediments to the success we all desire – in order to help gain public 

support and achieve the best results.  While we note additional general references to cost and 

cost-effectiveness in the Final Draft, there is still no mention of meeting the Agreement’s goals 

or any discussion regarding affordability.  We think this is a missed opportunity to support the 

clean-up efforts. 

The public is aware that each of the Bay jurisdictions and their citizen taxpayers face an 

enormous financial hurdle in order to implement the Bay TMDL and associated Watershed 



Implementation Plans (WIPs).  For example, Maryland’s Bay clean-up is estimated to cost the 

State’s citizens approximately $14.4 billion.   

The challenge of affordability for citizens given other competing public funding needs (for 

example, education, public safety, social welfare programs) should be directly addressed.  Doing 

so would only advance the shared goal for more transparency, and may ultimately help gain 

public support for Bay efforts.   

In addition, total benefits are specifically mentioned in the Final Draft: “Watershed restoration 

and protection have the potential to become integral drivers of the region’s economy.”  We are 

proud of the benefits we are all working to achieve, and think we will all be more successful by 

openly taking on the challenge of cost.  

MAMWA recommends adding the following to the Principles section of the document: 

“Consider the affordability of management strategies as an integral part of their work in 

developing implementation approaches.”  This will improve the Partnership’s standing with the 

public, and will help convey that while we are working diligently to make environmental 

improvements, we have not forgotten that the average citizen is the one footing the bill for the 

work. 

 B. Water Quality Goals & 2017/2025 Implementation Targets 

First, we are concerned that the statement of timing aspects in the Water Quality goal may be 

detrimental to efforts to hold the Chesapeake Bay TMDL intact in ongoing litigation.  The Clean 

Water Act (CWA) does not authorize EPA to set specific deadlines for point and non-point 

sources to implement the TMDL.  Thus, to defend the TMDL, EPA itself stated in the federal 

district court proceeding in American Farm Bureau Federation v. USEPA that EPA did not 

establish implementation “deadlines”; instead, there are “target dates” that were voluntarily set 

by the Partnership, not EPA.  Accordingly, in our initial comments, MAMWA recommended 

that the 2017 and 2025 implementation timeframes should be described as non-binding “targets” 

and not as binding deadlines.  We are concerned that the document reads like a deadline (“by 

2017” and “by 2025”) without properly characterizing these dates as “targets” consistent with 

EPA’s own argument.  We urge the Partnership to make the “target” versus “deadline” issue 

clear in the agreement before it is finalized and potentially used against EPA in the pending 

litigation. Second, MAMWA’s prior comments explained that affordability and the feasibility of 

timing for full implementation are closely linked.  If the desired pace of implementation is 

unaffordable or otherwise unachievable, MAMWA believes that making timing adjustments for 

responsible parties is far more appropriate than taking a punitive approach against point sources 

as outlined in EPA’s “consequences” letter, which would likely lead to controversy and 

litigation.   

On a related note, the Final Draft still lacks a strong statement supporting adaptive management.  

Plans pursuant to the Agreement should be revised over time as we gain a better understanding 

of the underlying scientific connection between management practices and water quality 

response.  The only reference to adaptive management relates to internal governance: 

“Adaptively manage all levels of the Partnership to foster continuous improvement.” MAMWA 



recommends that the Preamble section of the Final Draft be revised to include a statement in 

support of adaptive management during the implementation phase of the Bay Agreement. 

 C. Relationship to CWA Regulatory Programs and State Primacy 

MAMWA supports text in the Final Draft which allows signatories to decide whether to sign on 

to a particular Management Strategy.  However, the document provides that signatories are not 

allowed to abstain with regard to matters “required by law” and related to the Water Quality 

Goals.  MAMWA reiterates its concern that the Bay Agreement should not in any way hamper 

state statutory approaches, state regulatory programs that have been lawfully promulgated 

subject to the public safeguards of administrative process laws, or various voluntary initiatives in 

a given state.    

III. NEW COMMENTS 

 A. Conflict Between Voluntary Goals and Contract-Like Terms in Document  

The Preamble states that “Watershed restoration and protection efforts have shown that 

measurable results coupled with firm accountability yield the most significant results.” 

MAMWA questions the inclusion of this sentence for several reasons, particularly given the 

prior EPA “consequences” guidance threatening consequences against important public facilities 

(point sources) if non-regulatory nonpoint source implementation does not occur according to the 

target dates and milestones.  This is a critical point in this nonpoint source dominated system, 

where point sources cannot possibly make up for shortcomings in air nutrient deposition 

reduction and other nonpoint source reductions.  MAMWA believes the partners should break 

from the traditional paradigm of calling for point source consequences when other sources 

contribute more in terms of total load and, along those lines, avoid any language in the new 

agreement that implies consequences for point sources that meet their 2010 TMDL allocations. 

Second, as noted above, adaptive management is an important aspect of success, although it is 

not discussed in the Preamble or captured in this sentence.  We will ultimately be successful if 

we learn from science and our experiences over time and apply that new knowledge rather than 

firmly adhering to plans based on old knowledge.  “Measurable results coupled with firm 

accountability” suggests will not have the flexibility to manage differently ten years into 

implementation, if we find an approach that reduces nutrients and/or sediment at a lower-cost.  

Third, a reference to “firm accountability,” and other contract-sounding language (like the 

2017/2025 deadlines) is contrary to the voluntary nature of the Agreement. In a similar vein, the 

introduction to the Goals and Outcomes section should not include the words “The commitments 

contained in,” because these are goals rather than commitments, and they may change over time 

as knowledge improves.   MAMWA recommends adding a simple savings clause directly to 

clarify the voluntary nature of the Agreement.   The savings clause would confirm that the 

agreement is neutral in terms of its regulatory effect (no increase or decrease in state or local 

legal authority and discretion in exercising that authority): 

This agreement in no manner alters or amends the Clean Water Act or 

implementing regulations thereunder.  This agreement does not (1) relieve any 

signatory or third party from the requirements of the Act, (2) establish any 



additional authority of or requirements upon any signatory or non-signatory, or 

(3) divest any signatory of its authority and discretion under the Act.   

 B. Antidegradation Policy for So-Called Healthy Waters  

This provisions seems to incorporate into the agreement the regulatory concept of 

“antidegradation” that the states set in their state water quality standards, but without the policy 

tools and flexibilities that state’s possess to balance water quality with other societal needs.  For 

example, in the regulatory context the states typically allow for de minimis degradation, but the 

final draft agreement fails to mention any acceptable minor level of degradation that might be 

necessary for valid societal reasons and still meet water quality standards.  Ironically, then, this 

agreement is in a sense more stringent that the Clean Water Act and its implementing 

regulations.  The “Healthy Watershed” concept – an EPA regulatory initiative that applies to 

streams far upstream of the Bay itself – seem too regulatory and too distant geographically to 

warrant its inclusion in the Bay Agreement.     

* * * 


